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100.0037.500 Transfer of Photographs into External Computer Hard Drive. A commercial
photography studio (Studio) downloads digital photography from the Studio’s computer hard
drive to an external computer hard drive supplied by the Studio’s client or by the client’s
agent. The Studio performs the transfer of the photography on its own premises or at another
studio that is being rented for the production of the photography. When the digital transfer
of the photographs is completed, the client or its agent takes possession of the computer-hard
drive it supplied. The Studio does not transfer any other tangible persgmﬂ/proﬂeﬁv
containing the electronic photographic imagery, such as CD-W, ﬂWDs, or ophér
electronic media or hard copies, to the client or its agent. Does su(h an elgﬁ%nic transféx of
photography qualify as a nontaxable electronic transfer of artworji?

Under Regulation 1540(b)(2)(B), a transfer m%nicallv is |\not/considere

transfer in tangible form if: '/ V
“... the file jgntaining/flﬁ’@l ic amyo’Q is transferred through remote
telecpmm/lmicatic}us (such as by mé&ef/or ovﬂr the Intefneb, Qr/iffhe file is

oaded into the cliént%s compute;f by tlzé advertisi}ng agencﬁ or%mmercial artist,
and the |client doés 11{10t obtain\ title fo or posse@sm any tangible personal
Droperjtvl such as eﬂecﬂronic med\ia or h\ard cop/v(”/

In the |above scenarig, the tographs are transferred by the Studio to an external
omputer haer drive /‘haﬂ/the/client provides to the Studio. Once the photographs are
ﬁransferred%nto thjs/external hard drive, the hard drive is returned to the client or its agent.
An extemaMdrive is a form of storage media as defined by Regulation 1502(b)(13). Itis

ot mt)uter as that term is defined in subdivision (b)(2). For purposes of Regulation
lﬂO(b)(Z)(B), a file is considered loaded into the client’s computer when an advertising
agency or commercial artist transfers the file directly into the permanent storage memory of
the client’s computer. Therefore, the above transfer would not be considered an electronic
transfer under Regulation 1540(b)(2)(B). Instead, the transfer of the photography onto the
external hard drive provided by the client or its agent would be considered taxable
fabrication labor of the storage media. 7/21/04. (2005-2).

skookoskok

105.0071 Common Carrier Use. A common carrier purchases an aircraft, makes first
operational use of the aircraft thereby starting the one-year test period, and the aircraft is
added to the air carrier certificate of the charter operator who properly flys the aircraft under
FAA Part 135 regulations. The aircraft is chartered and flown empty to pick up the

Note: The new proposed annotations contained in this CLD are drafts and may not accurately reflect the text of the
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passengers who board the aircraft. They are flown to their destination and then returned to
the airport where they were picked up. The plane is then flown without passengers to the
airport where it is based. The charter customer is charged for all the hours put on the aircraft
including the two legs where the aircraft was flown without passengers. The common carrier
asserts that the legs of the flight to pick up the passengers and to return the aircraft to its base
airport qualify as common carrier/Part 135 use because the charter customer was charged for

the flight time.

For purposes of the common carrier exemption from sales or use tax under Section 6366
and 6366.1, Regulation 1593(a)(2) defines a “common carrier” as:

“...[A]ny person who engages in the business of transporting persons or property
for hire or compensation and who offers his or her services indiscriminately to the
public or to some portion of the public.”

and under subdivision (¢)(1)(C), a flight qualifies as common carrier use:

“...only if the flight is authorized by the governmental autHgiity under which the
aircraft is operated and involves the transportalmﬁfpe@oﬁ/br properﬁv ‘Where
the aircraft does not itself transport the rson_or properﬂv tb a locatl&)n dn the
ground (or water), the ﬂlght doe{\n(yt/ quahﬁg as a com¥n0h carrier hlgl\u for

purposes of the exemption- ‘) %
FIIWD( tion aircraft by flying th(\alrcraft from bne point to another (ferry

rghts) do mnot quahf a common carrlef use (Regu,latlpn/l/ 593(c)(1)(C)1.). In the above
scenario, {hé legs of {he\ charter ﬂlght v{(here the/ ircraft is flown empty to pick up the
‘passenger d then is \ult mately ﬂd)wn wﬁ:h‘oﬁassengers to its base airport are considered
\io be ferrxjr ﬂlights and\ dd not qualjlfv as common carrier use for purposes of the common

l:arrier exeh\}ﬂ)tion. 7/2/1/0{ /&(ﬁSQ).

skookoskok

190.0829 Sale and Installation of Plantation Shutters. Customers contract with Company A,
a_ home-improvement retailer, for the sale and installation of plantation shutters for a lump-
sum price. The plantation shutters are similar in form and function to venetian blinds or
shades and therefore are considered to be fixtures. Company A arranges with an independent
and unrelated subcontractor for the furnishing and installation of the plantation shutters for a
lump-sum price. Since the subcontractor, not Company A, will actually furnish and install
the plantation shutters, the subcontractor is the ‘“contractor” referred to in Regulation
1521(b)(2)(B). In general, a subcontractor cannot avoid tax liability for tax on the sale or use
of materials or fixtures furnished and installed by the subcontractor by taking a resale
certificate from the prime or general contractor (Reg. 1521(b)(6)).

Therefore, the sale by Company A to its customer is not subject to tax when the
subcontractor both furnishes and installs the plantation shutters. As the general contractor in
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the above scenario, Company A is neither the retailer nor the consumer of the materials and
fixtures, and it may not properly collect sales tax reimbursement or pay the sales tax. The
subcontractor is the retailer of the plantation shutters and must report and pay tax to the
Board measured by the sale price of the fixture to Company A.

If the contract does not state the sale price, such as in a lump-sum contract, the sale price is
deemed to be the cost price of the fixture to the contractor (i.e., the subcontractor in the
above situation). If the subcontractor purchases the fixture in a completed condition, the cost
price is deemed to be the sale price of the fixture to the subcontractor. If the subcontractor is
the manufacturer of the fixture, the cost price is determined by additional standards set forth
in Regulation 1521(b)(2)(B)2.b. 7/21/04. (2005-2).

feokok ok

425.0416 Hoveround Four-Wheeled Scooters. Under Regulation 1591:2(b) m-

wheel scooters that are similar in both design and function IA{ a coa?éﬁional ele(itric
wheelchair, qualify as a wheelchair for the purposes of Re{/enue and)ﬁl}axation C\ode
section 6369.2. The fact that the Hoveround scooter has a fouﬁﬁl wheel doEs dot Drecludie it
from qualifying as a wheelchair pursuant to sectiom2 a?d\ R/e\gulation 1$91L2(b).

However, for electric scooters to@al&f@ e&émption f\xprrl tax, Regllati\on 1591.2(b)

also includes two requlremM) thE/ scootej;)éust be sohd \to an 1nd1v1dua1 for that

individual’s personal use{ and 2) the mgﬂM puﬁhase of tﬂe skootej/mﬁst be directed by

ahcenﬁiphvswlan 7/30/05 2005/2
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